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24th CoNGREss,
1st Sesswn.

[ Rep. No. 4go. ]

Ho. oF REPS.

JURAL B. HANCOCK.
[To

ac~mpany

bill H. R. No. 441.]

MARCH

Hr.

EvERETT,

21, 1836.

from the Committee on Indian Affairs;, made the fo1lowing

REPORT:
The Committee on Indian Afj'airs, to whicl~ was comm·itted the petition
of Jubal B. Hancock, submit the following report :
The petitioner claims two and a quarter sections ofland, under the 14th
~ction of the treaty of Dancing Rabbit creek, made with -the Choctaw nation on the 27th September, 1830, and ratified 24th February, 1831.

That article i~ as follows: "Article xiv. Each Choctaw head of a
family, being desirous to remain and become a citizen of the State, shall
be permitted to do so by signifying his intention to the agent within six
months from the ratification of this treaty, and he or she shall thereupon
tJe entitled to a reservation of 640 acres of land, to be bounded by
tectional lines of survey; in like manner shall be entitled to one-half the
pntity for each unmarried child which is living with him, over ten years
age, and a quarter section to such child as may be under ten years of age,
adjoin the location of the parent. If they reside upon said lan'as,
tP.nding to become citizens of the States, for five years after the ratification
this treaty, in that case a grant in fee simple shall issue ; said reservation
tllall include the present improvement of the head of the family, or a portion of it. Persons who claim under this article shall not lose the privilegeofa Choctaw citizen, but if they ever remove, are not to be entitled to
any portion of the Choctaw annuity."
The petitioner claims, as a " Clwctau; head of a farnily," one section
for himself, two half sections for his two unmarried children over ten years
ef Rr:.o-e, then living with him, and a quarter section for a child under ten
yeas of age.
The rights of the children depend on that of the father, and his right
depends on the questions, 1. \Vhether he was, at the date of the treaty, a
Choctaw head of a family ; and 2. 'Vhether within six months from the
te of the treaty he gave notice to the ageut of his intention to remain
td become a citizen of the State. In relatio!l to these questions the petioner t~.ud the United States are the only partil\§ whose rights can be taken
to con~ideration ; other questions may arise in the case in which the
'ghts of the ~titioncr may conflict with those of third persons.
In re1ation to the first question, it appears from the testin1ony that tl1e
itioner is a. white native born citizen of the United States, and before be-.
ming a. membm· of the Choctaw uatiotl was a resident of the Smte of
.· . _::' .J.'- -•.!.
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Tennessee, when he married a woman of Choctaw deseent, by whom
had children ; that long before the treaty of 1830, he removed to and becam~ a member of the Choctaw nation, and at the date of the treaty, was
the head of a Choctaw family.
The question is, the~1, reduced to this : whether the head of a Choctaw
family, on the facts stated, is a Choctaw head of a family within the fair
construction of the treaty? It. would be unworthy of the justice of the
United States to avail itself of the technical sense of the word, or of its
position in the construction of a sentence, contrary to the manifest intention
of the other party to a treaty; and especially in a treaty with a r:alwn
with whom it treats on unequal terms. With the Indian nntious, treaties
are made in our language. They are, however, assented to through the
medium of interpreters, of our own interpreters ; and withou,t impu ·
any intention of error, it would have been difficult to have explaiued to
their undersanding the difference, if any can be supposed to exist: between
a Choctaw head of a family, and a head of a Choctaw family. The¥ had
no reason to make a distinction between members of their nation, wheth
members by blood or by adoption, nor b~ween members by adoption
whether previously citizens of the United States, aliens, or members of o
tribes. Nor is there, in the opinion of the committee, any reason why
United States should make any such distinction.
The treaty was made with the Choctaw nation, and as a consequen
with every member of that nation. It was competent for that natioq tQ
determine who shon]d be entitled to the privileges, who should be mem~~
of the nation ; and every person who, at the date of the treaty, wa&i
good faith, a member of the Choctaw nation, was a Choctaw within t e
meaning of the 14th article ; and if the head of a family, was a Ch~~
head of a family. Nor is it material whether the head, or the family.
both, were Choctaws by blood or by adoption. In either case, as mem
of the nation, they were entitled to remove west or remain, and such
chose to remove were entitled to a share of the annnities, and such
1·emained, being heads of families, to reservations.
The absurdity of a distinction will be obvious from its COllSe<ll1encE~rrY
It is well known that there were, among the Choctaws, as in other t
many intermarringes between white persons and native Indians, and
consequent half breeds ; if none are Choctaws but those who are so
blood, then it would follow that the 'vife and children must remove
they were Choctaws, and the husband remain. The wife would
entitled to a reservation, because she is not the head of the family; nor
husband, because he is not a Choctaw by blood.
The abstract question of natural allegiance and its consequences ca
be supposed to have been either thought of or understood by the liiOiaQI~
when they concluded the treaty. They well lmew who in fact were
hers of their nation: and that all, without distinction, were subject to
laws, nnd entitled to equal protection and te equal privileges; and that
whether adopted native born citizens of the United States, tor,ei.gtl4~rs, ,,.l
lndinns of other t~ibes, were equally, with the native Choctaws,
net to the laws of the State in which the nn.tion was located .
. While members of the Indian nation, they were not regarded asci
of. the _State. · To ·entitle them to reservations each head of a familv,.w,.-.•.~
. to··sig_r\ify his intention "to rm'nain," (the words which follow are bi1~
con~eqnence) " and become a citizen of the State."
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Were there, however, doubts as to the construction of this article, the
committee might refer to the provision in the xviii article, viz: " and further, it is agreed that in the construction of this treaty, wherever well
tounded doubt shall arise, it shall be construed most favorably towards the
Choctaws."
'l,he committee are then of opinion that the petitioner was entitled, under
the treaty, to claim a section of land in his own right; as a Choctaw head
of a family.
In relation to the petitioner in right of his children, the words of the
treaty are "in like manner'' (such head of a family) "shall be entitled to
one half that quantity for each unmarried child which is living with him,.
over ten years of age; and a quarter section to such child as may be under
ten years of age." It appears trom the testimony that at the date of the
treaty the petitioner had two children over ten years of age, and one under
that age ; that the eldest resided in his house, and the two younger elsewhere, but that thev were under his care and control. He had at that
time separated from his wife, who had returned to Tennessee. It does not
appear that the yottnger children resided with her, or where they resided,
or ~1~1der what circumstances they were under the care an!l control of the
petitiOner.
All the relations between a parent and child are presumed to continue
lin til the contrary is shown, and the children, wherever actual] y residing-,
will be considered as a part of the family of the parent so long as they a~e
under his care and control ; and in th1s sense the term "residing 'With
!tim,·' is used in the treaty. His reservations are given to him as a head
of a .fiunily, and also in right of the members of his family, who it was to
be expected would remain if he remained. ,.rhe committee arc therefore
of opinion that the petitioner was entitled to claim two and a quarter sections in right oi his children.
The committee do not consider the right affected by the fact proved,
that the petitioner did not live \vith his wife at the date of the treaty, or
that he has since married another woman. It was not necessary to constitnte him the head of a family that he should have had a wife then living,
or that his children should even have been legitimate: much less would his
subsequent misconduct have impaired any right vested in him by the
treaty.
In relation to the second question, whether the petitioner, within six
months after the ratification of the treaty, (24th February, 1831) signified
to the agent his intention to remain and become a. citizen ofthe States All
that was necessary to entitle him to the reservation was that he should
ignify such intention to the agent: that being done, the right vested in
him could not be divested by any neglect of the agent. The treaty
having provided that the notice should be given to the agent, the Government looked to the agent for the evidence of the fact, and by a regulation
directed him to return a register of all such notices.
It appears by the testimony, that the petitioner did within six months,
(viz. on the 12th August, 1831,) signify to the agent his intention to
remain and become a citizen of the States, and claimed, and has ever since
claimed, his right under the treaty; and that his name was entered by the
agent, or the Register; but, by accident or mistake, was not returned to the
\Var Department. He had thus perfected his right to the two and a quarter
sections of land.
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It further appears, that on the 1st January, 18321 the petitioner appl'
to the Secretary of 'Var for a location of his reservations under the tr~
to which an answer was giYen, "that the name of J. B. Hancock is
upon the list of Choctaws entitled to reservations returned by the agelj.
The petitioner then furnished evidence to the Department of l1is ha.~
clearly given the notice required by the treaty, and of his being a Choctaw head of a family, &c.; and in consequence of this: on the 3d Ji-1
rnary, 1834, the following instructions were given to the locating agept,
and of which notice on the same day was giYen to the petitioner : ._
DEP ARTl\IENT oF

'v

AR,

O.fflce ;}~dian Ajj"airs, February 3, 1834..
SrR: Jnba B. Hancock has transmitted to this office papers to establish
his claim io reservations for himself and two children, under tlw 14th
article of the treaty of September 27, 1830. He statrs, that he is a white
man, married to a Choctaw woman, the mother of these children; that hii
son, vVilliam Mitchell, was twelve years old on the 1st day of September,
1830, and his daughter Mary :i\'lelinda, was ten years old on the 14th of
February, 18?0; that his name and theirs were registered by Col. Ward
in August, 1831, but the leaf on which they were registered was lea
This statement is supported by the aflidaYit of Giles Thompson; and
David Folsom and P. P. Pitchlynn certify, that the claimant was for many
years prior to the treaty a citizen, and entitled to all the privileges of a
citizen.
Yon ar~ requested to inquire of Col. 'Yard, whether the~e circumstnuces are truly stated ; and if they E~re, you will locate a section for
the father, and a half section for each of the children, and apprize the
Department of the result.
Yery respectfully, &c.
ELBERT HERRING.
To Col. GEoRGE W. MARTIN,
Cob.Fmbus, 1Vlississippi.

P. S. There is a third child, Caroline Delia; who is now ubout ten years
of age, and of course entitled to a quarter sectiou.
On the 29th September, 1834, the petitioner applied to the locati11g agent
to locate his reservations on No. 13, 12,_and remainder iu l'o. 11: who
answered that he had "uot seen Colonel Ward, nor received any satisfactotJy evevidence·of the fact of Hancock's registration from him, and that he
did not feel himself Duthorizf'd by his instrnctions to receive proof of the
fact from any source except from Colonel \iVard, the witness to whom he
was referred in his instructions, and declined to make or authorize the
location applied for without further instruction."
On the 16th October 1834, Colonel \Yard gave a deposition giYillg the
facts required by ti1e instructions of the 3d February, which was forwarded
immediately to the War Department.
The Department having thus recognised the right of the petitim~er as a
head of a Choctaw family, in his own right and in ri_g ht of his children,
and being furnished with the proof it required of his having duly signified
his intention to remain under the fourteenth section, there Hppears then no
reason why the location should not have been made by order of tl1e De-
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partment, and according to the provisions of the treaty; on whn.t lands
other than on such as should include his improvement ·or a portion of it,
was subject to the discretion of the Department, with the restriction of
boundaries by sectional lines of survey.
During the time thus spent in procuring testimony, other Indian reservations were located which conflicted with the claim of the petitioner.
His improvemertt was on the southeast quarter section of No. 13, township
19, range 3 west. Jerry Fulson, an Indian reservee, whose improvement
was on the southwest quarter section, of said No.13, located his reservation on
said southeast quarter section of No. 13, covering the whole of the petitioner's
i1nprovement, and on the west half and on the west half of the northeast
quarter section of said No. 13, and on the west half and on the 'vest half of the
southeast quarter section of said No. 13, and the residue on No. 11 and 14.
Israel Fulson, whose improvement was on No. 18, township 19, range 2
west, and adjoining the improvement of the petitioner, located his improvement on No. 18 and 7, and on southeast half of the southeast quarter section
one, on the south quarter of the northeast quarter section of said No. 12,
and another Indian (whether a reservce or not does not appear) had an
improvement on the west half of the northeast quarter of section No. 13,
.so that by these two locations all lands adjoining the improvement of the
petitioner and his improvement itself were covered ; and on portions of
No. 12 and 36, in township 19, floats and pn~-emption rights were claimed.
In some cases the land was entered by the pre-emption claimants, the
purchase money paid, and pre-emption certificates issued by the register of
the land office.
'rhus circumstanced, the petioner on the 21st October, 1834, procured
the 1ocating agent to locate and mark on the mnp his reservations on No.
11 and on the east half of the southeast quarter of the southwest quarter of
section No.2, and on the west half and northeast quarter of the northeast quarter of section No. 12, township 19,pmge 3 west; and on the south half of sP-ction No. 36, in township 20, range 3 west; and in consequence of this location
the lands have been secured from sale. It appears by a certificate of the
register, that the locating agent had, before that time, made a location, in
some parts differing from the one above mentioned, not, however, including
.any part of his improvement, but when or by whose directions it was made
does not appear.
None of the Indian locations of reservations, or pre-emption or float claims
have been confirmed, and until confirmed, the Execntive is at liberty to
-direct a re-location of the reservations of the Fulsons and of the petitioner,
to be made in such manner as will give each his right according to the provisions of the treaty, and their locations might be so made as to give to
each a portion of his improvement, and might be laid to each in an entire
tract, unless the pre-emption claimants have, in the mean time, acquired
rights superior to those of the reservees.
The rights of the reservees originated from the treaty, and accrued to them
when they gave notice to remain and become citizens. His right to have
his reservation located c.onformably to the treaty became perfec.t, and Congress could pass no law that could impair this right, nor have they passed
a law of that character.
'rhc act of 19th June, 1834, revives the act of 1830, and extends its
benefits to settlers of 1833, &c. The act of 1830 contains a proviso, that
no entry or sale of any lands shall be made under the provisions of that act,
which shall have been reserved for the use of the United States. By the
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treaty of 1830, the lands necessary to satisfy the reservation were
to the United States, to be by them appropriated for that purpose.
mained in the United States subject to this use ; when the Choctaw
family gave notice of his intention to remain, the use becomes
vested to, at least so much of his improvements as would be
in the least tract that could be bounded by sectional lines, and
right to have the remair>.der located; when his location was made
proved, he was entitled to occupy it as long as he should choose; and
he should have resided on it five years, he was entitled to a grant
simple.
The right of the reservees is, therefore, prior and paramount to
or right that could be acquired under the act of 1834, and no ·
in the pre-emption claimants that entitles them to interpose hPtwPJ~.r
United States and the petitioner, on the question of location.
The petitioner asks a confirmation of his last location, on the
that he supposes it to be wholly invalid, because it did not include
provernent, and that location cannot now be made that will ·
improvement.
The committee are not satisfied of the correctness of either of the-~..-.···••
tions taken. The locations after made by the locating agent are
to the determination of the Executive, when affirmed, and then
they irrevocably made. Until confirmed they may be altered, ·
or in part, and it is yet competent for the President to direct a new
so as to include the improvement of the petitioner, and to flnnfi""~ '•
much of his seventl locations, as shall make up the whole fln!mtitfil''ll
which he is entitled.
The treaty guarantees a section of land, to include his nnll'ovr.m,P.nt!i'!-llll
the term section is not meant an entire section, but a quantity
that contained in a section or 640 acres, which is to be bounded
tionallines, and sectional lines are not descriptive only of those lines
bound entire sections, but also of those which divide sections, ::md
divisions ar\j into halves, quarters, eighths and sixteenths. It follows
that it is not necessary that the location should be in one entire
wherever practicable, it would be laid in one entire tract. But
be impossible. Such may be the situation of adjoining imnl·n,vt:>rntl'l'11ta' l•
the reservation of every reservee could not be located jn one tract,
taking the whole of the improvements of others; so if prior locations
surround a quarter section on which was the improvement of arpq,pmP.Ai~
could take only that quarter section, unless permitted to locate the
elsewhere.
In the case of the petitioner, his improvement woo on the sou
quarter of section 13. To this he is entitled of right. The
to where the residue shall be located, is open between him and
tive, and without disturbing the locations of either of the Fulsons or
reservees, further than depriving Israel Fulson of the southeast q
tion of 13, and for which he wonld be entitled to an equal quantity
where, the Executive may locate the resid.ne of the petitioner's
on any other sections, not before located, in an entire or separate
convenience may require. This construction is necessary to the
of the treaty, and it is not perceived that any injustice can flow f
As between the United States and the reservee, the whole
location is open. The provision that the reservation shall ·
1
·
r
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improvement is, iu this treaty, solely for the benefit of the reservee. No
provision is m:1dc that the United States should pay for improvements
abandoned. It is competent then for the reservee, with the consent of the
United States, to relinquish this privilege, and to take other lands in exchange, and it may be competent for Congress to give such assent. The
committee, however, do not recommend a confirmation of his location, but
that a re-location should be made, on the ground that it should be so made
as to interfere with the claims of others, as little as possible.
The five years having expired, the petitioner if now entitled to a re-location is also entitled to a grant in fee. To this an objection is made on
the ground that he did not reside on the reservation during the whole of
the five years.
It appears by the testimony that his improvement was claimed by ·an
Indian reservee under a location; that in January, 1835, he attempted to
erect a house on a part of his localities, but was driven off by force by some
of the pre-emption claimants and others ; that in February or March, 1835,
having resided on his improvement until that time, he left it, and has since
resided at Livingston, about five miles distance, without any intention to
abandon his claim or citizens~·}ip.
The issue of abandonm2nt is between the petitioner and the United States.
The petitioner gave notice to the agent according to the treaty; he has
done every thing on his part to prove a location of his reservation ; and
that it was not done in due time and manner is wholly the fault of the
agents of the United States. ,..rhe embarrassments into which the petitioner
has been thrown are consequences of that default, and of which the United
States can~1ot, in justice, take any advantage. His leaving his improvement
in 1835, was the effect of a supposed necessity ; his improvement being
taken by a prior location, and when he attempted to settle on his locatioii
he was driven offby force.
On a. view then of the whole case the committee are of opinion that the
petitioner is entitled to his reservation, notwithstanding the agent neglected
to return his name •to the War Department; and now to a grant in fee,
notwithstanding that, under the circumstances stated, he removed from his
improvement before the expiration of the five years, and report a bill ac.
cordingly for his relief: With a view to avoid, if possible, a conflict with
existing claims, they have provided that on his relinquishment of his right
to a location according to the treaty, he may locate it on any lands acquired
by the treaty, not subject to prior locations or pre-emption claims.

